EMPLOYMENT LAW AND DISABILITY IN IRELAND
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A recent report from the National Disability Authority showed that people with disabilities are two and a half times less likely to have a job than those without a disability. It also stated that increasing the opportunities to work of those with disabilities would reduce poverty and improve their inclusion in society.

The law relating to discrimination in employment in Ireland is part of a larger framework of measures designed to enhance social inclusion of people with disabilities. The law in this area has been enhanced greatly in recent years. The Employment Equality Act of 1998, the Equality Act 2004 have been welcome additions to our equality legislation. The Disability Bill if enacted will be another positive development.

Here is a brief overview of that legislation.
What does the legislation do?

The 1998 Act prohibits discrimination in and also access to employment on the grounds of disability. Discrimination is defined as when one person is treated less favourably than another is, has been or would be treated. The Act also prohibits dismissal or victimisation because of disability. 

The discrimination that is prohibited relates to access to employment, conditions of employment, and promotion within employment. This prohibition does not apply where the employee is not willing to do or is fully capable of doing the job in question.

This Act applies to all  employees irrespective of the length of their employment and the provisions relating to access apply to candidates for employment.

The Equality Act 2004 expanded the law relating to an employer’s obligations to accommodate an employee with a disability.
What is the definition of disability under the law?

The definition of disability under the 1998 Act includes:

· The total or partial absence of a person’s bodily or mental functions including the absence of a part of a person’s body

· The malfunction, malformation of a person’s body

· A condition, illness or disease which affects a person’s thought process or judgement

This is a very broad definition designed to cover many physical and mental conditions of both job applicants and existing employees.

What are the employer’s obligations?

The 2004 Act requires an employer to take appropriate measures where needed to enable a person who has a disability to have access to employment, to participate or advance in employment and to undergo training unless the measure would put a disproportionate burden on the employer.

Whether or not there would be a disproportionate burden depends on the financial resources of the business and the cost of the measures. These measures would include the adaptation of premises and equipment, patterns of working time and distribution of tasks.

The 2004 Act makes it more difficult for employers to claim that they cannot accommodate a person’s disability in the workplace.

What can I do if I have been discriminated against?

If you believe you have been discriminated against in your employment or in seeking employment on the basis of your disability, you may be able to make a complaint to the Equality Tribunal. An investigation is undertaken of the complaint and if a resolution is not reached after mediation, a decision is given by the Director.

If the person making the complaint can establish facts from which it can be inferred that they were discriminated against on the grounds of their disability, the employer must then prove the contrary.

The Equality Tribunal has the power to make awards of compensation if they find that discrimination has occurred that is prohibited by the legislation. There are strict time limits for making complaints to the Equality Tribunal so if you feel you may have a case for discrimination in the workplace, you should seek legal advice immediately.

If there are any particular legal topics of interest to you please email Spinal Injuries Ireland at info@spinalinjuries.ie or contact Ralph McMahon Solicitors at 01- 889 8580 or 087 – 285 4007.

